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Hawaii Stakeholder Governance (SG) Corporation

(Thisisa preliminary draft. However, before | spend moretime refining gpecific provisions | would
like some feedback about whether you wish to pursue these concepts, and your thoughts about

conceptual revisions. | can provide a morepolished looking version, on COG dectronic letterhead,
when my assistants return after Christmas. This does not include thedraft Fair Exchange legislation

which will follow soon. — Deb Olson)

l. Background

The rationde for the following provisions come from the Corporation 2020 principles, my experierce |
creating participative employee owned companies and my research and writing.* !
1

A. Currently corporations (find Hawaii statutory citation) are:
Ly

1) Operated primarily for the benefit of shereholderg,
2) All directors must be elected by all shareholders,
3) Voting onthebasis of share ownership, usually one per share if the shares have any voting

rights;
4) Generally provide no voice or investment compensation to other stakeholders.

B. Theguiding principles of a Stak eholder Governance (SG) Corporation are that:

! These include an article to be published in the Winter 2006 Cor nell Journal of Law and Public Policy, “ Fair Exchange: Providing

citizens with equity managed by a community trust, in return for government subsidies or tax breaks to businesses” (See
http:/Awww.capitalownership.org/lib/OlsonFair ExchangePaper.pdf) and previous publications including: “"Union Experiences with
Worker Ownership” 1982 Wis. LR729; "K eeping Jobs and Capital at Home" 1984 Nova Law Journal 583; "Employee Ownership and
Economic Development" 1987 NYU Review of Law & Social Change; "Unions and Employee Ownership®, ESOP Handbook (Probus,
1989); "Unions and Fair Market Value: An Argument for a Safe Harbor for Negotiated ESOPs", 1992 Journal of Employee

Ownership Law & Finance 135; "ESOPs for People, Not for Wall Street,” 1993 Jour nal of Employee Ownership Law and Finance 5;
"Development, Growth & Experience of ESOPs and Democratic Employee Buyouts" speech at International Conference on

Democratic Employee Ownership, Dublin, Ireland, October, 1993; "Giving Employee Owners a Real VVoice as Stockholders:

Legislative Proposals to the Dunlop Commission”, 1994 Journal of Employee Ownership Law & Finance; “ The Employee Buyout |
Feasbility Study”, Leveraged ESOPs and Employee Buyouts, NCEO 1997 (updated 2004), “The Feasibility Study for an Employee

Led Buyout” Winter 1998, Journal of Employee Owner ship Law & Finance.Summary of “Capital Ownership Group | ndustrial !

Iy

Comment [DG1]: Assuming Hawaii
law follows standard US law, it is not the
case that comporations are legally bound
to operate in the interests of shareholders
alone. The usud statenment of the
doctrine of loyalty is “in the interests of
the corporation” or “ in the interests of the
corporation and its shareholders’ . It is
important not to minimize the flexbility
that standard corporations already have.

I | SGand FE Project\SG Hawaii proposal

Comment [dgo2]: | amconcerned
that we are having somedifficulty
agreeing on definitions of the words
we're using . Dan, | appreciate your
comments and your expertise in corporate
law. | would like your help. However,
we need to cone up with a consistent
agreed upon vocabulary for this
discussion. As an enployee ownership
attorney, | agree that workers make a
huge investment in companies, but they
are not generally considered “ investors’
in thenormal use of that term Pleasehelp
e create some defined terns for this
discussion. What term do you suggest to
deal with the shareholder primacy
problemthat we are all addressing? To
me, “ equity investors® areinitial
shareholders who actually inject risk
capital into the company . Bondholders
are “secured creditors” . Workers provide
“sweat equity”. | don’t haveatermfor
people who buy shares on the secondary
market, although they are generally called
“shareholders” along with the primary
equity investors. In thislegislation we
should useterms with the most
commonly accepted meaning to the
extent we can. Since we are creating
something new we must create the
vocabulary to make the debate clear and
comprehensible.
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Homestead Policy Proposals” Business Ethics September 2000 and Accountability, December 2000; Chap. 17 “Labor Unions”, ESOP !

1/

Answer Book, Panel Publishers, July 2000. See also materials on my web site www.esoplaw.com.
1
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_______________________________________________ _ - -7 Comment [DG3]: Here too: ALL
ertrepreneurs, employees, creatorsof intellectual property, communities hosting the VB
fecilities; and natural resources from the biosphere; ' whomby stock in the secondary market

e : P ; i W and therefore contribute nothing directly

2) Traditional business enterprise law has required that company directors be elected % | to thecomoration —and harclly among the
exclusively by oneinvestor role, the(shareholdersf, " | more important contributors except at

3 In aglobal economy a state needs to corsider the needs of al these stakeholders when W\\ N o e T e e
granting a business acorporate charter, access to its law enforcement and court system and U
other protections of state law;

o

‘{ Deleted: | ]

4) Hawaii proposes amode statute for voluntary creation of SG Companies including § . [
a Economic incentives for using this new business structure;

above about creation of consistent
en‘ln ‘\ vocabulary.
b. Not imposing burdens that would undermine the efficiency or marketplace ﬁ\"“ Comment [DG5]: Asoriginally
competitiveness of SG Companies; !
C.

1 written, (2) was incorrect. No version of
Methods for companies to experiment with the new SG arrangements without ]

corporate law of which | amaware
" requires that companies be run in the
making irrevocable commitments.

Iy | interestof “investors”. Even the most

‘v | shareholder-centered decision of the

't | modem era, Revlon, classified

H H H H H . \ bondhold h learly investors,
C. This document outlines several legislative options: 0 | athal foshardolder ctobeholders.
\‘l \\\ And long term employees are clearly
1) A law permitting any company to have “ Community Fiduciary Rules”: T his law permits '\'\\\ [YEETE
acompany to create aboard of directors comprised of stakeholder representatives who may \/{( comment [DG6]: )
be chosen by, and owe primary responsibility to, specific constituencies in addition to the
stockholders. It permits its corporate charter to provide that directors are acting as proper

corporaefiduciaries when they consider the impact of corporate decisions on employees,

1
1
\'| Comment [dgo7]: Same comment as
\'| ebove._ Letsdefine our vocabulary for

\“ this discussion.

. ’ ’ - . el ]\[ Deleted: iesbe run exclusively for the }
communities and the environment as well as shareholders. It provides that fiduciary liability ' benefit of the investors
is owed to the specific named constituencies, but is not expanded to other unnamed (Deleted: ;
claimants. This model need not receive any special finarcial incentives from the(State. - - { Comment [DG8]: If | werea
\ corporate planner, I'd immediately seize

2) A law creating a Stakeholder Governance (SG) Company: defines stakeholders; \\\ ﬁ&iﬁﬁﬁ;ﬁg}?ﬁcﬂ%&gﬁ

enumerates their rights to participate in an SG Company; provides amethod for the State to ' %A'{%@gi{%ﬂ;@%ga :fnpgcr:;‘”y ifl

determine if such standards are being met; and provides economic benefits to companies ' power. That isa terrific route to

that meet these standards. An SG Company should be alowed to utilize the C, Sor LLC \

\ increasing the already largely
unreyievvableautorprw of thgboard. If
|
3) A law creating a Shared Ownership (SO) Company: that provides 15% of the tax il e
incentives provided to afull SG Company where at least 30% of its highest class of voting ) [fgmg:gyhtsnt&ﬁfmﬁ if courts
and dividend paying stock is owned by Qualified SG stakeholders or avoting trust \ | inmossible for hoards to act (sinceevery
controlled by said SG stakeholders. An SO company could get (on aslidingscale) up to actwall be abreach of duty to someone)
50% of the SG Company tax benefits if it became 100% owned by Qualified SG f.‘;;‘lj‘ﬂ‘z gg?yi;cg%:;a{hg{;m
Stakeholders. SO company securities would be subject to independent valuation meeting quo of unreviewable atonomy combined
the standards of IRS Rev. Proc. 53-60 and the ERISA 29 U.S.C. § 1108 (e) definition of
“adequate corsideration”. Unlike and SG company, and SO company need not have all the
stakeholder governance provisions, it is simply sharing ownership with Qualified SG

corporateformats if it can do so and also meet the SG requirements.

with excessive shareholder influence.

Comment [dgo9]: Your point is

good. However, if we create open-ended
liability to gazillions of constituencies no
. . ill to create and SGcompany.
stakeholders. So, for example, acompany with a 30% ESOP could meet these reguirements K e
without creating an SG governance structure,

This proposal ains to provide practical
incentives, and limit the conple><il| 111
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Comment [DG10]: Thisplacesa

1) Capital/ resourceinvestors
2 Employees and contractors who generate/ enable products, services or sales and all types large amo unt of discretion in a reviewing
agency, meking the functionality of the

of business skill (entrepreneurs, marketing, sales and management). Employee <cheme dependent on the funding and
stakeholdership may not be weighted infavor of “ highly compensated employees” competenceof the agency . It there a
(HCEs). The HCE provision could fashion rules based on ERISA’ s penalties for plans SIOIL) (AU T BT

. . . . within some miminum statutory
that provide excessive benefits to highly compensated employees.

trying to leave room for innovation
locd governments)
During atrial period the review work

standards?
3 Intellectual capital & innovation providers
without giving conpanies opportunities
to scamthe system ( based on experience
5 Biosphere— environrmentd impact beyond immediate effluent neighborhood
! could probably bedoneby a committee
created of people fromthe existing state

Comment [dgol1]: Again, | was
4) Infrastructure providers and representatives of the effluent neighborhood (facility site
with the recent SubS ESOP benefits.)
''| labor, securitiesand environmental

B. SG CorporateStructureand Charter
1) The various stakeholder interests in an SG Company should coincide but may, at times, 1 | agencies. After the experimental period,
corflict. An SG Company provides meansto efficiently govern the enterpriseand work 11 | the legislature would have to decide
. . 7 . 11| whether or not to fund agency oversight
out these issues. This legislation allows arange of corporate governance structuresto ! Lornot.
accommodate different businesses and definitions of constituencies within its framework. " comment [DG12]: Thisis
2 AnSG Company shall have aboard of directors including representatives of its n | inpossible. All wealth is produced by
. . . . . 11| labor,asMarxpointed out, and all wealth
stakeholder constituencies selected by those constituencies through a democratic process | oty i), s Frizslines
wherever practical. The SG Review Board shall provide model bylaws outlining such ! contends. Allocations are meanin
democratic processes, but will accept any other company created selection process they n ! _Comm_glnt [drg‘;eoﬂilqﬁ]: Tt;:sl isolnly
noy impossible on tl eoretical level.
deem to servethe le‘.pOSGS.Of the SG Act. ) " l: Practically it could be done fairly easily
3 SG stakeholder constituencies shall include at least providers of: i 1| by determining theactual retum on the
i, capital (financial, real estate and intellectual); 01| e, TR A
ii. labor (Skl”aﬂ and unskllled); :I' 1, | metrics. Shann Tumbull hasproposed
y 't | some of this methodology . Companies
u ! | are constantly analyzing their costs of

iii. community infrastructure and receipt of eff luent.

4) AnSG Company may corf igure the above-mentioned constituencies to provide more '\ | capital, labor, and depreciation in [ 737)

I
' [ comment [DG14]: This suggests that

precise stakeholder representation (such as separate representatives for unionand "y
management employees or financial and intellectual property investors, etc.) Wherea i ?&keaﬁfggg";;mﬁydvﬁmgm
. . . . . . n
single person resides in more that one constituency s’/he may have avoice in each 1! || the basis on one share one vote, and that
'y 1| theinnovation is that stock will b 141
" €.

relevant constituency. X
5 SG stakeholder constituencies may include other constituencies provided these are so T Comment [dgo15]: Again, tisis a
H H tH H emaor vocapulary, su ce.
determined by the Board of Directors and gpproved by the Hawaii Corporations and P R e Sl
" represent different constituencies. If we
i1 | can come up with some mediumo( 57

Securities Bureau SG ReviewBoad.
6 AnSG Company s Charter shall provide stakeholder representation on its board of v
directors and allocate its stock based on its Declaration of Stake Allocation (DSA). Its ;.' iy o e e el dieted
DSA shall describe the basis on which it determines the proportion of stock and i 11 /| totake theseinterests into account? Even
governance allocated to each designated constituency. A DSA should allocate stock and :' ,:’/ ’,’ E;‘;gggegg:g?{mghﬁggﬁfg%
[ comment [dgo17]: The general

governance based on aprojection of the amount of company wedlth attributable to each
1
| 11 ! 1| design of the SGlaw all ows the
i ;' entrepreneurto find appropriate

of each constituency on thecompany’s wealth changes over time. The SG Review Board ;¢ [
¢ 11| constituencies. It is noteasyto fin(_ 177

shall provide model DSA language. But an SG Company shall be permitted to provide its v
Y {Comment [dgo18]: ]

own DSA, provide it complies with the intent of the SG Act as determined by the SG i
ReV|'ew[Board. _____ D e e m oo fmmmmm e oo J /" " { comment [dgo19]: )
7) The impact of any business onthebiosphere, beyond its immediate environs, is very 11, oeleted: CADocumentsand
difficult to measure. T herefore, the biosphere' s interests are represented in this law by ”u'/ﬁ’ 1| sattingslowneiMy
i ; ; it f /| Documents\WINWORD\COG\Hawaii
9 ggg}fﬂc:ge;r\:g%nrgﬁg?la tax incentives rather than specific board frepresentatior). . __ _________ Z | S o s
! olt.doc
i. Inorder to enable experimentation with SG structures, any SG Company /I Deleted: CADocuments and
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Uponfiling an applicationfor an SG corporate charter, an Early SG may

ii.
begin to operate as anormal business and shall have aone-year grace
period to organize its stakeholder board and fulfill its other SG

requirements, and shall be eligible during that year for all SG Company
Tax Incentives.

Comment [DG20]: Oddly, this might
FORCE shareholder elected board
menbers to put share interests ahead of
corporate interests, which is astep

backward from current law, which only
permits that.

Attheend of itsfirst year of operation, an Early SG shall file aspecial SG
Annua Report with the Hawaiian Corporation and Securities Bureau SG
Review Board. Said SG Annual Report shall outline the stakeholder
governance and structure and share allocation adopted in its DSA and any

other special SG required disclosures.
The SG Review Board shall decide whether theEarly SG Company '

iv.
conplies with the intent of the SG Act and is thus eligible to continue ,'[
receiving SG tax benefits. If the Board finds any deficiencies, it shall |
providethe company a specific list of compliance requirements that, if .','
fulfilled within 60 days, will entitle it to retain SG status. I
v. Once acompany has received its initial SG status compliance approval ","

fromthe SG Review Board, it shall fileregular corporate annual reports. |
However, every 5 years it shall file a special SG annua report and have its '
SG status re-examined by the SG Review Board. An SG Company that '
has obtained compliance approval from the SG Review Board shall be ;o
called a“ Qualified SG Company.” In addition, during the non-SG Review v
years, any qualified Stakeholder, may petitionfor a special SG Review Lo
Board examination of the Company’ s SG compliance. L
9 Board members elected by stakeholder constituencies (other than shareholders) have a ; i

fiduciary duty to serve the best interest of the corporation and all its stakeholders to the |

|

their best efforts to run the corporation to serve the best interests of all the stakeholder ,
constituencies, but shall hold the interest of their stakeholder constituency as their , '

C. Appointment and Powers of SG Review Board

The Hawaii Secretaries of Commerce, Labor and Environmental Protection shall each nominate 3
potential nominees for the SG Review Board. The Governor, with the advice and consent of the Hawaii
Senate, shall appoint one nominee from each of these three sectors to the SG Review Board to servefor
aperiod of 5years. The SG Review Board shall interpret the SG Act and oversee the SG Company
qualification process, creating the necessary forms, rules and procedures to enable and ensure true
stakeholde representation and ownership in companies that receive Qualified SG status. (Thisauthor

can provide examples of potential D SA guidelines and democratic stakeholder congtituency election / /| oudb en experimental basi
s | andonly guarantee the itsduring the
processes upon requ&d.) l, / term of the experiment to give the
”,' Iegislatuream agenciestime to figure
D. SG Corporate Tax | ncentives - o st
_________________________________ Deleted: C\Documents and
/| Settings\ownenMy

One hundred percent (100%) of thefollowing tax incentives shall beavailable at to any Qualified SG
Company or Early SG Compary. A Qualified SO Company may obtain (on asliding scae based on

ownership percentage) up to 50% of these benefits.
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Comment [dgo21]: Pleasesuggest
some better language.| was trying to
strikea balance by requiring all of them
to serve the best interests of all
stakeholders and the comporation, while
allowing themto negotiate with one
another. In reality, under the current
standard, | believe money investors
generally look out primarily for their own
interests. When employees get board
seds the atomeys terrify themwith the
concept of board fiduciary duty. The
outcome is that the money investors are
ableto lookout for their own interests,
while mouthing the right words, and
silencing the worker board members.

Comment [DG22]: current law,
which only permits that. If this is meant
to create acauseof action for
stakeholders, it isn't enough. Standard
rulesare likely to deny standing to
everyone but shares. I’d replace with
something like: “Named stakehol der
constituencies may bring adirect action
oraderivative action in the name of the
corporation (as appropriate) against
directors elected by that constituency for
breach of fiduciary duty to that
stakeholder constituency, but not on
behalf of other constituencies.” Note,
though that this leaves some confusing
questions unanswered—for example, in a
standard derivative action, recovery goes
to the corporation. Will the samebe true
here? If so, just asis in the standard
derivetive action, there is no assurance
that the named constituency will actually

Comment [dgo23]: Dan and Kent, |
could really usesome help with this part.

Comment [DG24]: Wow. Theseare
!\ seriously generous. Better be really
careful that the formactually has

1| significant benefits!

Comment [dgo25]: | agree. Thelaw
/| could be passedon an experimental basis
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2

4

6)

CO2 Credits — any profits made by an SG Company that sells CO2 credits shall not be
subject to any Hawaii taxes, including but not limited to corporate income tax.

Any SG Company that builds, or leases a LEED certified structure, shall pay no more
than 50% of the assessed real estate taxes on that structure and the real estate on which it
stands, to any government body in the State of Hawaii.

Any SG Company tha includes on its board of directors at least onerepresentative from
ajurisdiction in which it has a business facility, shall pay no morethan 50% of the
assessed real estate taxes for any real estate owned or leased in that jurisdiction.

Any SG Company that provides for at least 1/3 of the seats on its board of directors to be
filled by non-HCE employee-elected or collective bargaining unit elected representatives;
shall pay no more than 75% of the unemployment compensation taxes normally assessed
asimilarly situated non-SG business and no morethan 85% of its normally assessed
worker’s compensation taxes.

An SG Company may, with the consent of any jurisdiction in Hawaii, pay up to 25% of
its taxes to that jurisdiction in SG Company securities, provided that the there is an
independent valuation of those securities meeting the standards of IRS Rev. Proc. 59-60
and the ERISA definition of “adequate consideration”.

An SG Company that: 8) makes aphysica product and b) demonstrates to the satisfaction
of the Hawaii EPA that it takes full responsibility for its products’ life-cycleby
reclaiming to nature its post consumer waste; c) is eligible for atax credit against its
Hawaii income taxes. The tax credit is equal to 50% of the reclamation cost certified by
the Hawaii EPA.

E. SG Company Special Contractor Status

Qualified SG Companies shall receive preferencein bidding on government contracts in
Hawaii, as SG Companies aredeter mined to be as Hawaii Community I nvestors.

©Deborah Groban Olson 2005 — please do not reproduce without atribution or permission

F. Qualified SG Company Stak eholder Rights

1) SG Company Stakeholders have theright to voteon all shareholder issues,
including voting for theboard of directors (athough voting on some of these
director seats may be limited to specific stakeholder constituencies).

2) Voting of SG or SO stock shall be on the basis of (&) one participant, one vote or
(b) ore share, one vote.

3) SG or SO company stock appraisals are madeavailable to SG constituents upon
request for copying cost.
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Page 2: [1] Comment [dgo9] owner 1/4/2006 3:59:00 PM
Your point is good. However, if we create open-ended liability to gazillions of constituencies no one will
agree to create and SG company. This proposal aims to provide practical incentives, and limit the
complexity. That iswhy we' ve initially defined only 3 constituencies. Do you have a suggestion for
altering the language?

Page 1: [2] Deleted userl 1/4/2006 3:59:00 PM
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Page 3: [3] Comment [dgol3] owner 1/4/2006 3:59:00 PM
This is only impossible on the theoretical level. Practically it could be done fairly easily by determining the
actual return on the various investments made by the various parties. It is a matter of creating proper
metrics. Shann Turnbull has proposed some of this methodology. Companies are constantly analyzing their
costs of capital, labor, and depreciation in a given product, plant, product line, etc. There is no reason such
cost accounting methods could not be applied to stock allocation. | know this is true based on my
experience in negotiating the present value of labor sacrifices provided in exchange for stock in collective
bargaining.

Page 3: [4] Comment [DG14] greenwoodd 1/4/2006 3:59:00 PM
This suggests that board representation is restricted to STOCKHOLDERS presumably voting on the basis
on one share one vote, and that the innovation is that stock will be held by stakeholders. If so, that
replicates the problems of the current system (in which much stock is held by stakeholders in any event).
In particular, it is likely that courts, markets and directors will view stockholding as arole and ignore the
real interests of the full human beings behind the stock: it is hard to think of it being “in the stockholders
interest” to reduce stockholder returns in favor of employee returns, even if they are largely the same
people and good policy encourages giving the returns to labor rather than stock ownership.

Page 3: [5] Comment [dgol5] owner 1/4/2006 3:59:00 PM
Again, this is a problem of vocabulary, not substance. | have created boards of directors that represent
different constituencies. If we can come up with some medium other than stock to calculate, count and
distribute the stakes amongst the stakeholders, that is great. | still call them “stock” because | am used to
doing this on behalf of “employee stockholders”. They actually don’t own the stock. Rather it is owned by
atrust for their benefit. Inthis outline | did not want to get into such detail. | could provide a model DSA
for the agency to use based on work |’ ve done for clients.

Page 3: [6] Comment [DG16] greenwoodd 1/4/2006 3:59:00 PM
Couldn’t some board member(s) be specificially directed to take these interests into account? Eventhough
only precatory and unlikely to be enforceable, it would have important educational purposes — it might
encourage companies to use their discretion this way and it clearly would eliminate the common argument
that the company’'s first responsibility is to profits, not the biosphere.

Page 3: [7] Comment [dgol7] owner 1/4/2006 3:59:00 PM
The general design of the SG law allows the entrepreneur to find appropriate representatives of the 3 main
constituencies. It is not easy to find an appropriate biosphere representative. | came up with the biosphere
being represented by very specific tax credits after discussion with some environmental engineering
students and potential SG company founders. Their concern was not to burden the board with unrealistic or
overly dogmatic environmentalists, or folks the entrepreneurs might not know or get along with. The intent
was to create some tax benefits that go to the overall benefit of the biosphere. They figured that local
government folks would take care of the local environmental concerns. But, the biosphere concerns don’t
have easily determined advocates who can also understand the business and get along with the
entrepreneur. The CO2 and LEED credits are merely examples. Environmental experts could help us find
other similar items.
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