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Dear Sir or Madam

Financial Participation of Employees in the European Union

This is a response to the Commission Staff Working Paper dated 26 July 2001.

Our Qualifications

We are three partners in the Employer Solutions practice in Deloitte & Touche. Between us we have over 40 years of experience in advising companies, who wish to extend their financial participation arrangements across national borders. Typically, our clients are US or UK-based global companies, but we also have substantial experience of advising French, German, Swedish, Belgian and Dutch clients.

Between us, we have published or contributed to several papers on this subject. Aidan Langley contributed to Ian Taylor’s booklet: “A Community of Employee Shareholders”, published by the Bow Group in 1991. Aidan also presented a paper on this subject to the Second World Tax Conference in Dublin in 2001, a copy of which is available at http://cog.kent.edu/lib/Langley.htm.

Securities Law Obstacles
You note three main types of obstacle to the development of financial participation schemes: tax, social security, and cultural barriers.

These are certainly all significant barriers. However, there is a fourth set of barriers, which, in our experience, are equally significant. These are barriers set up by national securities and investor protection laws. Any company that wants to offer shares or options to employees throughout the European Union must comply with laws that differ widely from one country to another. 

In broad terms, nine countries allow companies to offer shares and options to employees, with few or no restrictions: Austria, Denmark, Germany, Greece, Ireland, Luxembourg, Netherlands, Sweden and the United Kingdom. The other six countries require the offering company to make financial information publicly available. The amount of detail required and the format of the information differs from one country to another. Compliance with these rules is expensive and often discourages companies from offering equity participation in these six countries.

Major countries outside the EU have recognised that their restrictive securities laws have prevented their citizens from participating in global share plans, and have made appropriate changes. In particular, we would draw your attention to recent changes in the USA and Australia. See for example Policy Statement 49 issued by the Australian Securities Commission (available online at http://www.cpd.com.au/asic/ps/ps049.pdf), where the ASC clearly states the policy reasons underlying its decision to relax securities laws for offerings to employees.

We recommend that the EU Prospectus Directive (Proposal for a Directive of the European Parliament and of the Council on the prospectus to be published when securities are offered to the public or admitted to trading) should include specific provisions making it easier for companies to make transnational offers of shares to employees. We suggest that the Directive should contain the following core principles:

1. Any company (whether or not incorporated within the EU) should be free to offer its shares or options to employees of itself and its subsidiaries. This should also apply to offers made by intermediaries, such as trustees.

2. The offering company should have to make available to employees a set of audited accounts no more than 12 months old, but otherwise should not have to provide any financial information in any particular format.

3. If Member States consider that employees need protection from being misled by false information, or a failure to disclose relevant information, then that should be dealt with through the criminal law, as is already the case in most Member States. 
4. If Member States wish to prevent the circulation of unquoted shares within their territories, they should be free to attach restrictions to them so that employees cannot transfer them to anyone other than their immediate family, a family trust, or some sort of vehicle such as a pension scheme. This reflects what happens in the USA. 
5. Member States should not be able to attach selling restrictions to shares that are quoted on a major stock exchange.

Fiscal Obstacles

Employee Taxation
From a tax perspective, what is necessary is for Member States to recognise that shares and options are not like other forms of remuneration. When an employer provides shares or options to its employees, it does so in the hope that the employees will become and remain long-term shareholders. A tax system that charges tax at the moment of acquisition of the shares, or exercise of the options, works against the interests of employer and employee.

The tax systems of some Member States already recognise this. The UK, Irish and Italian systems allow employees to receive a certain value of free shares without paying any tax on them. The French, Irish, Italian and UK systems grant an exemption from income tax on the exercise of share options that meet certain conditions. Instead, the employee pays capital gains tax on the subsequent disposal of the shares.

It should be noted that this does not necessarily require a complete or even partial exemption from tax. It is the timing of the payment that is important, rather than the amount of the payment. What is important is that the employee should not have to pay tax until he sells the shares, although he may then pay a higher amount of tax than if he had paid tax on acquisition.

This does not therefore necessarily mean a tax loss to the Member States.

Employer Taxation
Discrepancies also exist between Member States in the area of corporate taxation. Austria and the Netherlands allow the local employer to deduct the value conferred on employees in determining its corporate tax base. Germany and France allow such a deduction only where the employer uses shares that have been purchased from existing shareholders, rather than shares that it creates and issues. The UK allows automatic deductions under certain tax-qualified arrangements, but otherwise only where a trust acts as an intermediary.

Employers are sometimes reluctant to offer shares or options in countries where they cannot deduct the costs, because this significantly increases the cost to them of offering financial participation.
Specific Questions
We would answer the specific questions raised in your paper as follows:

1. Should we plan for a Community initiative on financial participation? Yes, we believe our clients would welcome this.

2. Is it necessary to lay down general principles at European level, and if so what principles? We think the most important principle for Member States to accept is that national tax systems should offer a facility whereby employees who acquire shares on favourable terms can defer paying tax on the benefit until they sell the shares
.

3. What measures, at Community level, should the Commission include in its communication and in its action plan? The Commission should work with Member States to monitor the effect of changes in fiscal legislation on levels of employee share ownership, and set “best practice” recommendations to Member States.

4. Are the obstacles identified the most important ones and are there others? These are important obstacles, but securities law is also an important obstacle.

5. Should other strands be added to the main strands identified in the Commission’s consultation paper? We do not see a need for additional strands.

[Is this an appropriate vehicle for commenting on the accounting treatment; although if so, I am not sure what we would say other than to recommend consistency between countries
.]
Yours sincerely

Neville Bramwell
Aidan Langley
Stephen Woodhouse
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